
 

Which Legal Documents Does Your Family 
Need? 

A Legal Document Decision Mapper 

 

Find the right documents for your family's situation, based on where your loved ones are today and what protection still needs 
to be put in place. 

 

Why Legal Documents Matter in Senior Care 

Legal documents are the foundation of every senior care plan. Without them, families face difficult medical decisions 
without guidance, financial accounts that cannot be accessed, and court proceedings that are expensive, slow, and 
emotionally draining. The right documents in place, signed at the right time, give families the authority to act and the 
clarity to act well. 

The key phrase is “at the right time.” Most legal documents that protect a senior's care decisions can only be created 
while the person has legal capacity — meaning the ability to understand, reason, and make decisions. Once cognitive 
decline reaches a point of incapacity, options narrow significantly. 

 

The Single Most Important Principle 
Do not wait. The most common legal crisis in senior care is when a family discovers that a loved one can 
no longer sign legal documents because they waited too long. If your loved one has legal capacity today, 
this decision mapper will guide you to what to create now. 

 

The Five Key Documents: A Quick Overview 

Document What It Does 

Durable Power of Attorney (POA) Authorizes a trusted person to manage financial decisions, bank 
accounts, and property if the principal becomes incapacitated. 

Healthcare Power of Attorney 
(HCPOA) 

Designates a healthcare agent to make medical decisions when the 
principal cannot. Distinct from a financial POA. 

Advance Directive / Living Will Documents the principal's specific wishes about end-of-life care, 
resuscitation, and medical interventions. 

HIPAA Authorization Allows named individuals to access the principal's protected health 
information from providers. 

Revocable Living Trust A legal structure that allows assets to pass to beneficiaries without 
probate and can include disability provisions. 

  



Start Here: The Decision Flow 

Begin at Step 1 and follow the path that applies to your loved one's situation. Each step either confirms an action is 
complete or identifies what needs to be created next. 

 

Step 1: Does your loved one currently have legal capacity? 

 

Legal capacity means your loved one can understand information, reason through options, and communicate a 
decision. This does not require perfect cognition — a person can have some memory lapses and still have legal 
capacity. If uncertain, ask their primary care physician. 

YES ✓ 
Proceed to Step 2. Your loved one can still execute 
legal documents. The time to act is now, before 
capacity is lost. 

NO ✗ 
Skip to Step 6. If legal capacity has been lost, 
document creation is no longer an option. See Step 
6 for court-based alternatives. 

 

Step 2: Is the current Durable Power of Attorney (POA) for finances in place? 

 

YES ✓ 
Good. Confirm it is current and has not been 
revoked. Verify: the agent named is still willing 
and able to serve, the document is not more than 
10 to 15 years old, and it includes “durable” 
language, so it remains valid upon incapacity. 

NO ✗ 
Action required: Create a Durable POA now. 
Without a financial POA, no one has legal 
authority to manage bank accounts, pay bills, or 
make financial decisions if your loved one 
becomes incapacitated. Consult an elder law 
attorney. 

 

Step 3: Is a Healthcare Power of Attorney (HCPOA) in place? 

 

A financial POA and a healthcare POA are two separate documents. Many families have one but not the other. Both are 
needed. 

YES ✓ 
Good. Confirm the named healthcare agent is still 
the right person. Verify: the agent understands the 
role, knows where to find the document, and has 
discussed your loved one's wishes in depth. 

NO ✗ 
Action required: Create an HCPOA now. Without 
an HCPOA, no family member automatically has 
authority to make medical decisions if your loved 
one cannot. Even a spouse may need to go to court 
in some states without this document. 

 

 

 

 



Step 4: Is an Advance Directive or Living Will in place? 

 

An advance directive communicates your loved one's specific wishes about end-of-life medical care: which 
interventions they want, which they do not, and under what circumstances. 

YES ✓ 
Good. Confirm it is accessible. Ensure the 
document is on file with their primary care 
physician, stored somewhere family members can 
access it quickly, and reviewed and confirmed as 
still reflecting your loved one's wishes. 

NO ✗ 
Strongly recommended: Create one now. Without 
an advance directive, family members must make 
end-of-life decisions without guidance from the 
person most affected. This creates conflict, guilt, 
and doubt that a simple document can prevent. 

 

Step 5: Are these additional protections in place? 

 

Two additional documents are often overlooked in senior care planning: 

HIPAA Authorization 
Without this document, healthcare providers 
legally cannot discuss your loved one's health 
information with family members, even adult 
children named in other documents. Needed: Yes, 
for any family member who may communicate 
with providers on your loved one's behalf. 

Revocable Living Trust 
A living trust allows assets to pass to heirs without 
going through probate and can include provisions 
for managing assets during incapacity. Needed: 
Consult an elder-law attorney if your loved one 
has real estate, significant assets, or complex 
family dynamics. 

 

Step 6: What if my loved one no longer has legal capacity? 

 

If your loved one can no longer sign legal documents, the options are more limited and more costly. The two primary 
paths are: 

Guardianship 
A court appoints a guardian to make personal and 
healthcare decisions for a person who lacks 
capacity. Requires a legal proceeding, typically 
involving an attorney, a physician's statement, and 
a hearing. 

Conservatorship 
A court appoints a conservator to manage 
financial affairs. Similar process to guardianship. 
In some states both roles are combined; in others 
they are separate appointments. 

 

Critical Note on Court Proceedings 
Guardianship and conservatorship proceedings are expensive (often $3,000 to $10,000 or more), time-
consuming, and public. They can also create family conflict when there is disagreement about who 
should be appointed. Both can be completely avoided by creating a POA and HCPOA while your loved 
ones still have capacity. Consult a certified elder law attorney immediately if you believe your loved one 
is approaching incapacity. 

  



Document Status Tracker: Use This with Your Attorney 

Use the table below to track the status of each document for your loved ones. Bring this to every elder law attorney 
meeting. 

Document Status Date Signed Agent / Notes 

Durable Power of Attorney ☐ In Place   ☐ Needed   

Healthcare Power of Attorney ☐ In Place   ☐ Needed   

Advance Directive / Living Will ☐ In Place   ☐ Needed   

HIPAA Authorization ☐ In Place   ☐ Needed   

Revocable Living Trust ☐ In Place   ☐ Needed   

 

Where to Start 
Contact a certified elder law attorney in your loved one's state. The National Academy of Elder Law 
Attorneys (NAELA) at naela.org maintains a searchable directory. Many offer free or low-cost initial 
consultations. Do not attempt to draft these documents without legal guidance — errors in wording can 
make them unenforceable. 

 

 

CareCircleInsights.com 
This guide is for educational purposes and does not constitute legal advice. Consult a qualified elder law attorney for guidance specific 

to your loved one's situation and state. 


